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It is estimated that approximately 13 million people or 2,4 million households still reside in the former "homelands" to which CLaRA would have applied. This amounts to almost 30% of the total population of South Africa. Pienaar 2004 THRHR 244-245; Mostert and Pienaar "South African Communal Land Title" 317, 319; Nonyana 2002 BPLD 7-8; Cousins 2003 www.plaas.org.za; Love "Foreword" xii. It dealt with the content and vesting of rights to communal land, and established the powers and the functions of the structures assigned with administering communal land. Mostert and Pienaar "South African Communal Land Title" 317 ff.
to our organisation of land holding and control, 31 and hence vital in establishing the standard of governance in the administration of land. Some South African studies on the topic make it clear that even within the context of the land reform initiative, a high premium is placed on the process of registration in achieving reform goals.
32
Yet substantial arguments are made against reliance on the conventional system of registration when dealing with issues arising from land reform initiatives. 33 For one, affording primacy to registration in the process of assessing land administration practice assumes that good governance according to "Western" standards will address the remaining problems and inconsistencies underlying development. In Only a few lone voices argue the need to straddle the divide between these different approaches to governance in the context of land tenure. 60 The diversity of land use types and rights types that require legal and administrative support renders the debate more complex, and possibly accounts for at least some of the disjuncture in the way the issues are approached. Nevertheless, there may be merit in the argument that, in Africa generally but in South Africa specifically, much can be gained from establishing a forum for exchange between these different views on land tenure and law reform. To explore the possibilities, I focus below on the challenges that are already placed on our registration system, and compare them with developments in England specifically. That England is not typically seen as a "developing" country renders the comparison all the more informative, as will be explained below.
Registration principles and practices compared
Essentially, the South African registration system is expected to be comprehensive, accommodating various forms of tenure such as those described above, and the nuances within them. 61 It must do so in a way that does not elevate one option of land control, such as titling, above another, such as tenure, or perpetuate hierarchies of land rights. 62 The trend, accordingly, is towards the recording of "more complex 58 Internationally, the different approaches to the land issue can be divided into so-called "soft" and "hard" groups. While widely accepted, the use of the "soft" and "hard" terminology is problematic, and will not be pursued beyond the following basic explanation: The "soft" approach entails the focus on the decentralised formalisation of customary practices surrounding land tenure and dispute resolution. See for example the scholarship of the International Institute for Environment and Development (IIED), eg Cotula, Toulmin and Quan 2006 www.iied.org.
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The "hard" approach involves a precise and scientific approach to mapping and surveys focusing on centralised, computerised land administration systems. arrangements of rights, restrictions and responsibilities" 63 than hitherto was the case.
The standard against which the success of the registration system is measured is not if it is legally or technically sophisticated, but if it ensures adequate security and protection of such rights, and if its fulfilment of the publicity function is efficient, uncomplicated, expedient and affordable. 64 A tall order indeed!
The impetus for revising our registration system comes from various directions. On the one hand there is the increased demand for tenure security, which is -as explained above -indicated by proper land administration as a result of good governance, although this mode of measurement is contested. On the other hand, there is the drive to move with the times, especially as regards electronification of the register is concerned.
The "electronic deeds registration system" (e-DRS) is an initiative of the Chief
Registrar to deal with the anticipated "dramatic growth" in the volume of registration acts in South Africa, to shorten the process and to improve its accuracy and quality. 65 The policy document was approved in June 2009. At present, the requirements and specifications of the electronic processes involved are being investigated. Once these are clarified, the Deeds Registries Act can be reviewed and the envisaged Electronic Deeds Registration Bill can be drafted. 66 Essentially, the process suggested in the policy document follows the current process for lodgement of paper deeds. 67 The policy document does not envisage systemic changes to the Deeds Registries Act. Only changes that would allow for the electronification of processes currently in place are envisaged. 68 This is not to say that the changes will not be far-reaching: e-DRS, if implemented in the manner suggested by the policy document, will catapult the system of registration into the twenty-first century and constitute a significant response to the pressures of e-commerce. . The case required a reconsideration of the principles underlying the negative system of registration prevalent in South Africa. In the court a quo, the legal question was if the mere fact of registration itself could save the right to develop land some 30 years after the original permission to develop was granted (and had subsequently expired). It was found that the act of registration itself, being deficient, could not immunise the registration from being set aside (at 465I-J). This confirms that even in a system of "deeds" registration, where the deed as a specialised document portraying a particular interest in land is underscored as "an almost sacred sign" of title, (Cooke Land Law 5) registration is not a separate, self-contained means of acquisition of rights in land. Instead, it is a specialised form of transfer. The requirements set for all forms of transfer must therefore also be met in the case of land registration. The Oudekraal decision was later confirmed on appeal, but not on the basis of the registration question. Cooke "E-Conveyancing in England" 286-288.
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Clarke Land Registration Act 3-4.
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Cooke "E-Conveyancing in England" 289. 95 In the fifth place, the Act introduces statutory provisions necessary for gradually introducing and regulating a system of electronic conveyancing. 96 In the sixth place, the Act fundamentally changes the law relating to adverse possession. It renders the acquisition of title by these means much more difficult, 97 in keeping with the objective of acknowledging that registration, and not possession, is the basis of land control. Finally, the Act also introduces an adjudicatory office to determine disputes over registered land, to be situated at HM Land Registry.
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The e-conveyancing process in England was rolled out, after initial successes with pilot projects in the course of 2006 and 2007. 99 It addresses many problems with paper-based registration. First, it eliminates the "registration gap", which refers to the delay between finalisation of a property transaction and the eventual registration of the property at the Land Registry. The registration gap has been a great source of difficulty in the English system. 100 Second, it gradually makes registration compulsory, whilst it simultaneously streamlines the system of registrable titles by reducing the number of unregistered interests that can override registered title.
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Third, it will have a profound influence on the management of transaction or conveyancing chains through the imposition of the chain matrix, by which it will be possible to monitor the efficiency of the various persons involved in effecting a chain of transfers. 102 Further, it will change the manner in which the creation of contracts to transact is approached, and it will enable the electronic settlement of accounts.
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The roles of both the Land Registry and solicitors effecting registration are also Cooke "E-Conveyancing in England" 286-288.
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It is now required that notices be served on the registered owner by the adverse possessor. A procedure is adopted in terms of which the adverse possessor's claim is adjudicated and then either permitted or refused. In the former event, the register must be altered to reflect the new position.
overhauling the registration processes for a transformed system necessitates careful, thoughtful progress, even if this is slow. What is worrying, however, is that the current policy does not propose to deal with the principled discussion, emanating from the reform agenda, about what to register and how this should be done in the context of hitherto unregistered rights. It notes only that provision needs to be made for electronifying the sectional title register. 126 No recognition has thus far been given the possibilities offered by modern technology in creating, for instance, a land information system for the recording of traditional indigenous rights, which are as yet invisible on the register. 127 Scholars have raised the issue many times to no avail.
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One may speculate on whether the reluctance to explore the possibilities offered by electronic registration and a multi-dimensional electronic cadaster is based on an inability to envisage more ambitious reform, along the lines of the English Land
Registry's exercise as described; or whether it is informed by the "soft" line of scholarship, described above, which maintains that the kinds of communal tenure relations that must be secured cannot be secured in reliance upon existing registration practice. Either way, the risk here is that an opportunity at truly meaningful reform, harnessing the trappings of the electronic age, and the possibilities opened by it, will be lost. Given the government's recent U-turn in respect of the implementation of the notorious Communal Land Rights Act, 129 there now again is a real opportunity to reflect on alternatives to the existing paper-based system of registration, especially insofar as the land rights of those in the rural, traditional communities are concerned.
In short, it would be pointless for the venture of e-DRS to establish an electronic land information system which reflects only the current situation and does not cater better for new forms of registerable title. To do so would be to perpetuate the circumstances in which currently "invisible" rights remain subordinate. It would be remiss not to consider the options offered by e-registration for dealing with the publication of such new forms of title. Continuing to ignore the publicity issue would merely reaffirm established perceptions of hierarchical notions of land rights. This would not be in accordance with the Constitutional Court's directive as described above.
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Complexity and simplicity as bases for reform
Comparing the South African e-DRS venture and the English experience with econveyancing raises our awareness of the tension between dynamic and static security. 131 What should be stressed is the motivation behind introducing such initiatives. Electronifying the land register is not merely a response to the demands of modern commerce, although it certainly achieves this goal too. Notably, it presents an opportunity to reassess the character of land registration and the principles upon which it is based. This is very clear from the English experience.
In England, the move towards an electronic land registration system is aimed at simplifying the intricate system of land rights and interests that developed over centuries. It is also a means to achieve the far-reaching reforms of the 2002 Act in a
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See the discussion at s 2 above.
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As discussed above.
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of the rule that title to land traditionally cannot be shared, divided or layered, except in the guise of co-ownership. 140 The trouble with this concept is that in South Africa under apartheid its sleekness was abused to such an extent that the largest part of the population was precluded from holding any rights in land that could even closely resemble civil-law land ownership. 141 For a long time, much of the South African scholarship on property law, embarrassed even by the possibility of spatial racial segregation under apartheid, turned a blind eye to the fact that under the common law radar, another system of interests in land was operative, and that this effectively amounted to a layered approach to land title. 142 It was only in the late nineties that some scholars started taking notice of the possibilities offered by an approach acknowledging the fragmentation of land rights. 143 Fragmented title in South Africa, hence, is not a creature of the land reform initiative. It comes from the sphere of necessity created by apartheid land law. It causes complexity, in that land reform measures must marry a unified, hegemonic notion of landownership with the practical consequences of fragmentation under apartheid land law.
Conclusion
When developing a response to both e-commerce and good governance in the transformative context, it is important to understand the dichotomy between complexity and simplicity in reforming land administration, and to keep in mind the different possibilities offered by static and dynamic approaches to tenure security. It is, furthermore, important to understand the historical context of formal and informal title in South Africa, and to be aware of the ironies of the land system developed under apartheid. 144 Another necessity is a solid understanding of the differences between various systems of registration (such as "positive" title registration systems and "negative" deeds registration systems).
What is apparent from a study of the challenges of governance in the context of land administration and reform in South Africa specifically is that the cyclical nature of 
